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§ 301.7701-1 Classification of organizations for federal tax purposes 

(a) Organizations for federal tax purposes. 

(1) In general. The Internal Revenue Code prescribes the classification of various organizations for federal tax 
purposes. Whether an organization is an entity separate from its owners for federal tax purposes is a matter of 
federal tax law and does not depend on whether the organization is recognized as an entity under local law. 

(2) Certain joint undertakings give rise to entities for federal tax purposes. A joint venture or other contractual 
arrangement may create a separate entity for federal tax purposes if the participants carry on a trade, business, 
financial operation, or venture and divide the profits therefrom. For example, a separate entity exists for federal 
tax purposes if co-owners of an apartment building lease space and in addition provide services to the occupants 
either directly or through an agent. Nevertheless, a joint undertaking merely to share expenses does not create a 
separate entity for federal tax purposes. For example, if two or more persons jointly construct a ditch merely to 
drain surface water from their properties, they have not created a separate entity for federal tax purposes. 
Similarly, mere co-ownership of property that is maintained, kept in repair, and rented or leased does not 
constitute a separate entity for federal tax purposes. For example, if an individual owner, or tenants in common, of 
farm property lease it to a farmer for a cash rental or a share of the crops, they do not necessarily create a separate 
entity for federal tax purposes.  

(3) Certain local law entities not recognized. An entity formed under local law is not always recognized as a 
separate entity for federal tax purposes. For example, an organization wholly owned by a State is not recognized 
as a separate entity for federal tax purposes if it is an integral part of the State. Similarly, tribes incorporated under 
section 17 of the Indian Reorganization Act of 1934, as amended, 25 U.S.C. 477, or under section 3 of the 
Oklahoma Indian Welfare Act, as amended, 25 U.S.C. 503, are not recognized as separate entities for federal tax 
purposes. 

(4) Single owner organizations. Under sections 301.7701-2 and 301.7701-3, certain organizations that have a 
single owner can choose to be recognized or disregarded as entities separate from their owners. 

(b) Classification of organizations. The classification of organizations that are recognized as separate entities is 
determined under sections 301.7701-2, 301.7701-3, and 301.7701-4 unless a provision of the Internal Revenue 
Code (such as section 860A addressing Real Estate Mortgage Investment Conduits (REMICs)) provides for 
special treatment of that organization. For the classification of organizations as trusts, see section 301.7701-4. 
That section provides that trusts generally do not have associates or an objective to carry on business for profit. 
Sections 301.7701-2 and 301.7701-3 provide rules for classifying organizations that are not classified as trusts. 

(c) Qualified cost sharing arrangements. A qualified cost sharing arrangement that is described in section 1.482-7 
of this chapter and any arrangement that is treated by the Commissioner as a qualified cost sharing arrangement 
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under section 1.482-7 of this chapter is not recognized as a separate entity for purposes of the Internal Revenue 
Code. See section 1.482-7 of this chapter for the proper treatment of qualified cost sharing arrangements. 

(d) Domestic and foreign entities. For purposes of this section and sections 301.7701-2 and 301.7701-3, an entity 
is a domestic entity if it is created or organized in the United States or under the law of the United States or of any 
State; an entity is foreign if it is not domestic. See sections 7701(a)(4) and (a)(5). 

(e) State. For purposes of this section and section 301.7701-2, the term State includes the District of Columbia. 

(f) Effective date. The rules of this section are effective as of January 1, 1997. 

[32 FR 15241, Nov. 3, 1967, as amended by T.D. 7515, 42 FR 55612, Oct. 18, 1977; revised by T.D. 8697, 61 
FR 66584-66593, Dec. 18, 1996.] 

§ 301.7701-2 Business entities; definitions 

(a) Business entities. For purposes of this section and section 301.7701-3, a business entity is any entity 
recognized for federal tax purposes (including an entity with a single owner that may be disregarded as an entity 
separate from its owner under section 301.7701-3) that is not properly classified as a trust under section 301.7701-
4 or otherwise subject to special treatment under the Internal Revenue Code. A business entity with two or more 
members is classified for federal tax purposes as either a corporation or a partnership. A business entity with only 
one owner is classified as a corporation or is disregarded; if the entity is disregarded, its activities are treated in the 
same manner as a sole proprietorship, branch, or division of the owner. 

(b) Corporations. For federal tax purposes, the term corporation means-- 

(1) A business entity organized under a Federal or State statute, or under a statute of a federally recognized Indian 
tribe, if the statute describes or refers to the entity as incorporated or as a corporation, body corporate, or body 
politic; 

(2) An association (as determined under section 301.7701-3); 

(3) A business entity organized under a State statute, if the statute describes or refers to the entity as a joint-stock 
company or joint-stock association; 

(4) An insurance company; 

(5) A State-chartered business entity conducting banking activities, if any of its deposits are insured under the 
Federal Deposit Insurance Act, as amended, 12 U.S.C. 1811 et seq., or a similar federal statute; 

(6) A business entity wholly owned by a State or any political subdivision thereof; 

(7) A business entity that is taxable as a corporation under a provision of the Internal Revenue Code other than 
section 7701(a)(3); 

(8) Certain foreign entities --  



(i) In general. Except as provided in paragraphs (b)(8)(ii) and (d) of this section, the following business entities 
formed in the following jurisdictions: 

. . . . 

(c) Other business entities. For federal tax purposes -- 

(1) The term partnership means a business entity that is not a corporation under paragraph (b) of this section and 
that has at least two members. 

(2) Wholly owned entities -- 

(i) In general. A business entity that has a single owner and is not a corporation under paragraph (b) of this section 
is disregarded as an entity separate from its owner. 

(ii) Special rule for certain business entities. If the single owner of a business entity is a bank (as defined in 
section 581), then the special rules applicable to banks will continue to apply to the single owner as if the wholly 
owned entity were a separate entity. 

(d) Special rule for certain foreign business entities -- 

(1) In general. Except as provided in paragraph (d)(3) of this section, a foreign business entity described in 
paragraph (b)(8)(i) of this section will not be treated as a corporation under paragraph (b)(8)(i) of this section if -- 

(i) The entity was in existence on May 8, 1996; 

(ii) The entity's classification was relevant (as defined in section 301.7701-3(d)) on May 8, 1996; 

(iii) No person (including the entity) for whom the entity's classification was relevant on May 8, 1996, treats the 
entity as a corporation for purposes of filing such person's federal income tax returns, information returns, and 
withholding documents for the taxable year including May 8, 1996; 

(iv) Any change in the entity's claimed classification within the sixty months prior to May 8, 1996, occurred 
solely as a result of a change in the organizational documents of the entity, and the entity and all members of the 
entity recognized the federal tax consequences of any change in the entity's classification within the sixty months 
prior to May 8, 1996; 

(v) A reasonable basis (within the meaning of section 6662) existed on May 8, 1996, for treating the entity as 
other than a corporation; and 

(vi) Neither the entity nor any member was notified in writing on or before May 8, 1996, that the classification of 
the entity was under examination (in which case the entity's classification will be determined in the examination). 

(2) Binding contract rule. If a foreign business entity described in paragraph (b)(8)(i) of this section is formed 
after May 8, 1996, pursuant to a written binding contract (including an accepted bid to develop a project) in effect 
on May 8, 1996, and all times thereafter, in which the parties agreed to engage (directly or indirectly) in an active 
and substantial business operation in the jurisdiction in which the entity is formed, paragraph (d)(1) of this section 
will be applied to that entity by substituting the date of the entity's formation for May 8, 1996. 



(3) Termination of grandfather status -- 

(i) In general. An entity that is not treated as a corporation under paragraph (b)(8)(i) of this section by reason of 
paragraph (d)(1) or (d)(2) of this section will be treated permanently as a corporation under paragraph (b)(8)(i) of 
this section from the earliest of: 

(A) The effective date of an election to be treated as an association under section 301.7701-3; 

(B) A termination of the partnership under section 708(b)(1)(B) (regarding sale or exchange of 50 percent or more 
of the total interest in an entity's capital or profits within a twelve month period); or 

(C) A division of the partnership under section 708(b)(2)(B). 

(ii) Special rule for certain entities. For purposes of paragraph (d)(2) of this section, paragraph (d)(3)(i)(B) of this 
section shall not apply if the sale or exchange of interests in the entity is to a related person (within the meaning of 
sections 267(b) and 707(b)) and occurs no later than twelve months after the date of the formation of the entity. 

(e) Effective date. Except as otherwise provided in this paragraph (e), the rules of this section apply as of January 
1, 1997. . . . 

[32 FR 15241, Nov. 3, 1967, as amended by T.D. 7515, 42 FR 55612, Oct. 18, 1977; T.D. 7889, 48 FR 18805, 
Apr. 26, 1983; T.D. 8475, 58 FR 28501-28502, May 14, 1993; revised by T.D. 8697, 61 FR 66584-66593, Dec. 
18, 1996; T.D. 8844, 64 FR 66580, Nov. 29, 1999.]  

§ 301.7701-3 Classification of certain business entities 

(a) In general. A business entity that is not classified as a corporation under section 301.7701-2(b)(1), (3), (4), (5), 
(6), (7), or (8) (an eligible entity) can elect its classification for federal tax purposes as provided in this section. An 
eligible entity with at least two members can elect to be classified as either an association (and thus a corporation 
under section 301.7701-2(b)(2)) or a partnership, and an eligible entity with a single owner can elect to be 
classified as an association or to be disregarded as an entity separate from its owner. Paragraph (b) of this section 
provides a default classification for an eligible entity that does not make an election. Thus, elections are necessary 
only when an eligible entity chooses to be classified initially as other than the default classification or when an 
eligible entity chooses to change its classification. An entity whose classification is determined under the default 
classification retains that classification (regardless of any changes in the members' liability that occurs at any time 
during the time that the entity's classification is relevant as defined in paragraph (d) of this section) until the entity 
makes an election to change that classification under paragraph (c)(1) of this section. Paragraph (c) of this section 
provides rules for making express elections. Paragraph (d) of this section provides special rules for foreign eligible 
entities. Paragraph (e) of this section provides special rules for classifying entities resulting from partnership 
terminations and divisions under section 708(b). Paragraph (f) of this section sets forth the effective date of this 
section and a special rule relating to prior periods. . . . 

(b) Classification of eligible entities that do not not file an election --  

(1) Domestic eligible entities. Except as provided in paragraph (b)(3) of this section, unless the entity elects 
otherwise, a domestic eligible entity is -- 

(i) A partnership if it has two or more members; or 



(ii) Disregarded as an entity separate from its owner if it has a single owner. 

(2) Foreign eligible entities -- 

(i) In general. Except as provided in paragraph (b)(3) of this section, unless the entity elects otherwise, a foreign 
eligible entity is-- 

(A) A partnership if it has two or more members and at least one member does not have limited liability; 

(B) An association if all members have limited liability; or 

(C) Disregarded as an entity separate from its owner if it has a single owner that does not have limited liability. 

(ii) Definition of limited liability. For purposes of paragraph (b)(2)(i) of this section, a member of a foreign eligible 
entity has limited liability if the member has no personal liability for the debts of or claims against the entity by 
reason of being a member. This determination is based solely on the statute or law pursuant to which the entity is 
organized, except that if the underlying statute or law allows the entity to specify in its organizational documents 
whether the members will have limited liability, the organizational documents may also be relevant. For purposes 
of this section, a member has personal liability if the creditors of the entity may seek satisfaction of all or any 
portion of the debts or claims against the entity from the member as such. A member has personal liability for 
purposes of this paragraph even if the member makes an agreement under which another person (whether or not a 
member of the entity) assumes such liability or agrees to indemnify that member for any such liability. 

(3) Existing eligible entities --  

(i) In general. Unless the entity elects otherwise, an eligible entity in existence prior to the effective date of this 
section will have the same classification that the entity claimed under sections 301.7701-1 through 301.7701-3 as 
in effect on the date prior to the effective date of this section; except that if an eligible entity with a single owner 
claimed to be a partnership under those regulations, the entity will be disregarded as an entity separate from its 
owner under this paragraph (b)(3)(i). For special rules regarding the classification of such entities for periods prior 
to the effective date of this section, see paragraph (f)(2) of this section. 

(ii) Special rules. For purposes of paragraph (b)(3)(i) of this section, a foreign eligible entity is treated as being in 
existence prior to the effective date of this section only if the entity's classification was relevant (as defined in 
paragraph (d) of this section) at any time during the sixty months prior to the effective date of this section. If an 
entity claimed different classifications prior to the effective date of this section, the entity's classification for 
purposes of paragraph (b)(3)(i) of this section is the last classification claimed by the entity. If a foreign eligible 
entity's classification is relevant prior to the effective date of this section, but no federal tax or information return is 
filed or the federal tax or information return does not indicate the classification of the entity, the entity's 
classification for the period prior to the effective date of this section is determined under the regulations in effect 
on the date prior to the effective date of this section. 

(c) Elections -- 

(1) Time and place for filing --  

(i) In general. Except as provided in paragraphs (c)(1)(iv) and (v) of this section, an eligible entity may elect to be 
classified other than as provided under paragraph (b) of this section, or to change its classification, by filing Form 



8832, Entity Classification Election, with the service center designated on Form 8832. An election will not be 
accepted unless all of the information required by the form and instructions, including the taxpayer identifying 
number of the entity, is provided on Form 8832. See section 301.6109-1 for rules on applying for and displaying 
Employer Identification Numbers. 

(ii) Further notification of elections. An eligible entity required to file a federal tax or information return for the 
taxable year for which an election is made under paragraph (c)(1)(i) of this section must attach a copy of its Form 
8832 to its federal tax or information return for that year. If the entity is not required to file a return for that year, a 
copy of its Form 8832 must be attached to the federal income tax or information return of any direct or indirect 
owner of the entity for the taxable year of the owner that includes the date on which the election was effective. An 
indirect owner of the entity does not have to attach a copy of the Form 8832 to its return if an entity in which it has 
an interest is already filing a copy of the Form 8832 with its return. If an entity, or one of its direct or indirect 
owners, fails to attach a copy of a Form 8832 to its return as directed in this section, an otherwise valid election 
under paragraph (c)(1)(i) of this section will not be invalidated, but the non-filing party may be subject to 
penalties, including any applicable penalties if the federal tax or information returns are inconsistent with the 
entity's election under paragraph (c)(1)(i) of this section. 

(iii) Effective date of election. An election made under paragraph (c)(1)(i) of this section will be effective on the 
date specified by the entity on Form 8832 or on the date filed if no such date is specified on the election form. The 
effective date specified on Form 8832 can not be more than 75 days prior to the date on which the election is filed 
and cannot be more than 12 months after the date on which the election is filed. If an election specifies an 
effective date more than 75 days prior to the date on which the election is filed, it will be effective 75 days prior to 
the date it was filed. If an election specifies an effective date more than 12 months from the date on which the 
election is filed, it will be effective 12 months after the date it was filed. If an election specifies an effective date 
before January 1, 1997, it will be effective as of January 1, 1997. If a purchasing corporation makes an election 
under section 338 regarding an acquired subsidiary, an election under paragraph (c)(1)(i) of this section for the 
acquired subsidiary can be effective no earlier than the day after the acquisition date (within the meaning of 
section 338(h)(2)).  

(iv) Limitation. If an eligible entity makes an election under paragraph (c)(1)(i) of this section to change its 
classification (other than an election made by an existing entity to change its classification as of the effective date 
of this section), the entity cannot change its classification by election again during the sixty months succeeding the 
effective date of the election. However, the Commissioner may permit the entity to change its classification by 
election within the sixty months if more than fifty percent of the ownership interests in the entity as of the 
effective date of the subsequent election are owned by persons that did not own any interests in the entity on the 
filing date or on the effective date of the entity's prior election. . . . 

(v) Deemed elections --  

(A) Exempt organizations. An eligible entity that has been determined to be, or claims to be, exempt from 
taxation under section 501(a) is treated as having made an election under this section to be classified as an 
association. Such election will be effective as of the first day for which exemption is claimed or determined to 
apply, regardless of when the claim or determination is made, and will remain in effect unless an election is made 
under paragraph (c)(1)(i) of this section after the date the claim for exempt status is withdrawn or rejected or the 
date the determination of exempt status is revoked. 



(B) Real estate investment trusts. An eligible entity that files an election under section 856(c)(1) to be treated as a 
real estate investment trust is treated as having made an election under this section to be classified as an 
association. Such election will be effective as of the first day the entity is treated as a real estate investment trust. 

(vi) Examples. The following examples illustrate the rules of this paragraph (c)(1): 

Example 1. On July 1, 1998, X, a domestic corporation, purchases a 10% interest in Y, an eligible entity formed 
under Country A law in 1990. The entity's classification was not relevant to any person for federal tax or 
information purposes prior to X's acquisition of an interest in Y. Thus, Y is not considered to be in existence on 
the effective date of this section for purposes of paragraph (b)(3) of this section. Under the applicable Country A 
statute, all members of Y have limited liability as defined in paragraph (b)(2)(ii) of this section. Accordingly, Y is 
classified as an association under paragraph (b)(2)(i)(B) of this section unless it elects under this paragraph (c) to 
be classified as a partnership. To be classified as a partnership as of July 1, 1998, Y must file a Form 8832 by 
September 14, 1998. See paragraph (c)(1)(i) of this section. Because an election cannot be effective more than 75 
days prior to the date on which it is filed, if Y files its Form 8832 after September 14, 1998, it will be classified as 
an association from July 1, 1998, until the effective date of the election. In that case, it could not change its 
classification by election under this paragraph (c) during the sixty months succeeding the effective date of the 
election. 

Example 2. (i) Z is an eligible entity formed under Country B law and is in existence on the effective date of this 
section within the meaning of paragraph (b)(3) of this section. Prior to the effective date of this section, Z claimed 
to be classified as an association. Unless Z files an election under this paragraph (c), it will continue to be 
classified as an association under paragraph (b)(3) of this section. 

(ii) Z files a Form 8832 pursuant to this paragraph (c) to be classified as a partnership, effective as of the effective 
date of this section. Z can file an election to be classified as an association at any time thereafter, but then would 
not be permitted to change its classification by election during the sixty months succeeding the effective date of 
that subsequent election. 

(2) Authorized signatures --  

(i) In general. An election made under paragraph (c)(1)(i) of this section must be signed by -- 

(A) Each member of the electing entity who is an owner at the time the election is filed; or 

(B) Any officer, manager, or member of the electing entity who is authorized (under local law or the entity's 
organizational documents) to make the election and who represents to having such authorization under penalties 
of perjury. 

(ii) Retroactive elections. For purposes of paragraph (c)(2)(i) of this section, if an election under paragraph 
(c)(1)(i) of this section is to be effective for any period prior to the time that it is filed, each person who was an 
owner between the date the election is to be effective and the date the election is filed, and who is not an owner at 
the time the election is filed, must also sign the election. 

(iii) Changes in classification. For paragraph (c)(2)(i) of this section, if an election under paragraph (c)(1)(i) of 
this section is made to change the classification of an entity, each person who was an owner on the date that any 
transactions under paragraph (g) of this section are deemed to occur, and who is not an owner at the time the 



election is filed, must also sign the election. This paragraph (c)(2)(iii) applies to elections filed on or after 
November 29, 1999.  

(d) Special rules for foreign eligible entities --  

(1) Definition of relevance. For purposes of this section, a foreign eligible entity's classification is relevant when 
its classification affects the liability of any person for federal tax or information purposes. For example, a foreign 
entity's classification would be relevant if U.S. income was paid to the entity and the determination by the 
withholding agent of the amount to be withheld under chapter 3 of the Internal Revenue Code (if any) would vary 
depending upon whether the entity is classified as a partnership or as an association. Thus, the classification might 
affect the documentation that the withholding agent must receive from the entity, the type of tax or information 
return to file, or how the return must be prepared. The date that the classification of a foreign eligible entity is 
relevant is the date an event occurs that creates an obligation to file a federal tax return, information return, or 
statement for which the classification of the entity must be determined. Thus, the classification of a foreign entity 
is relevant, for example, on the date that an interest in the entity is acquired which will require a U.S. person to file 
an information return on Form 5471. 

(2) Special rule when classification is no longer relevant. If the classification of a foreign eligible entity which 
was previously relevant for federal tax purposes ceases to be relevant for sixty consecutive months, the entity's 
classification will initially be determined under the default classification when the classification of the foreign 
eligible entity again becomes relevant. The date that the classification of a foreign entity ceases to be relevant is 
the date an event occurs that causes the classification to no longer be relevant, or, if no event occurs in a taxable 
year that causes the classification to be relevant, then the date is the first day of that taxable year. 

(e) Coordination with section 708(b). Except as provided in section 301.7701-2(d)(3) (regarding termination of 
grandfather status for certain foreign business entities), an entity resulting from a transaction described in section 
708(b)(1)(B) (partnership termination due to sales or exchanges) or section 708(b)(2)(B) (partnership division) is 
a partnership. 

(f) Changes in number of members of an entity --  

(1) Associations. The classification of an eligible entity as an association is not affected by any change in the 
number of members of the entity.  

(2) Partnerships and single member entities. An eligible entity classified as a partnership becomes disregarded as 
an entity separate from its owner when the entity's membership is reduced to one member. A single member 
entity disregarded as an entity separate from its owner is classified as a partnership when the entity has more than 
one member. If an elective classification change under paragraph (c) of this section is effective at the same time as 
a membership change described in this paragraph (f)(2), the deemed transactions in paragraph (g) of this section 
resulting from the elective change preempt the transactions that would result from the change in membership.  

(3) Effect on sixty month limitation. A change in the number of members of an entity does not result in the 
creation of a new entity for purposes of the sixty month limitation on elections under paragraph (c)(1)(iv) of this 
section.  

(4) Examples. The following examples illustrate the application of this paragraph (f):  



Example 1. A, a U.S. person, owns a domestic eligible entity that is disregarded as an entity separate from its 
owner. On January 1, 1998, B, a U.S. person, buys a 50 percent interest in the entity from A. Under this paragraph 
(f), the entity is classified as a partnership when B acquires an interest in the entity. However, A and B elect to 
have the entity classified as an association effective on January 1, 1998. Thus, B is treated as buying shares of 
stock on January 1, 1998. (Under paragraph (c)(1)(iv) of this section, this election is treated as a change in 
classification so that the entity generally cannot change its classification by election again during the sixty months 
succeeding the effective date of the election.) Under paragraph (g)(1) of this section, A is treated as contributing 
the assets and liabilities of the entity to the newly formed association immediately before the close of December 
31, 1997. Because A does not retain control of the association as required by section 351, A's contribution will be 
a taxable event. Therefore, under section 1012, the association will take a fair market value basis in the assets 
contributed by A, and A will have a fair market value basis in the stock received. A will have no additional gain 
upon the sale of stock to B, and B will have a cost basis in the stock purchased from A.  

Example 2. (i) On April 1, 1998, A and B, U.S. persons, form X, a foreign eligible entity. X is treated as an 
association under the default provisions of paragraph (b)(2)(i) of this section, and X does not make an election to 
be classified as a partnership. A subsequently purchases all of B's interest in X.  

(ii) Under paragraph (f)(1) of this section, X continues to be classified as an association. X, however, can 
subsequently elect to be disregarded as an entity separate from A. The sixty month limitation of paragraph 
(c)(1)(iv) of this section does not prevent X from making an election because X has not made a prior election 
under paragraph (c)(1)(i) of this section.  

Example 3. (i) On April 1, 1998, A and B, U.S. persons, form X, a foreign eligible entity. X is treated as an 
association under the default provisions of paragraph (b)(2)(i) of this section, and X does not make an election to 
be classified as a partnership. On January 1, 1999, X elects to be classified as a partnership effective on that date. 
Under the sixty month limitation of paragraph (c)(1)(iv) of this section, X cannot elect to be classified as an 
association until January 1, 2004 (i.e., sixty months after the effective date of the election to be classified as a 
partnership).  

(ii) On June 1, 2000, A purchases all of B's interest in X. After A's purchase of B's interest, X can no longer be 
classified as a partnership because X has only one member. Under paragraph (f)(2) of this section, X is 
disregarded as an entity separate from A when A becomes the only member of X. X, however, is not treated as a 
new entity for purposes of paragraph (c)(1)(iv) of this section. As a result, the sixty month limitation of paragraph 
(c)(1)(iv) of this section continues to apply to X, and X cannot elect to be classified as an association until January 
1, 2004 (i.e., sixty months after January 1, 1999, the effective date of the election by X to be classified as a 
partnership).  

(5) Effective date. This paragraph (f) applies as of November 29, 1999.  

(g) Elective changes in classification --  

(1) Deemed treatment of elective change -- (i) Partnership to association. If an eligible entity classified as a 
partnership elects under paragraph (c)(1)(i) of this section to be classified as an association, the following is 
deemed to occur: The partnership contributes all of its assets and liabilities to the association in exchange for stock 
in the association, and immediately thereafter, the partnership liquidates by distributing the stock of the 
association to its partners.  



(ii) Association to partnership. If an eligible entity classified as an association elects under paragraph (c)(1)(i) of 
this section to be classified as a partnership, the following is deemed to occur: The association distributes all of its 
assets and liabilities to its shareholders in liquidation of the association, and immediately thereafter, the 
shareholders contribute all of the distributed assets and liabilities to a newly formed partnership.  

(iii) Association to disregarded entity. If an eligible entity classified as an association elects under paragraph 
(c)(1)(i) of this section to be disregarded as an entity separate from its owner, the following is deemed to occur: 
The association distributes all of its assets and liabilities to its single owner in liquidation of the association.  

(iv) Disregarded entity to an association. If an eligible entity that is disregarded as an entity separate from its 
owner elects under paragraph (c)(1)(i) of this section to be classified as an association, the following is deemed to 
occur: The owner of the eligible entity contributes all of the assets and liabilities of the entity to the association in 
exchange for stock of the association.  

(2) Effect of elective changes. The tax treatment of a change in the classification of an entity for federal tax 
purposes by election under paragraph (c)(1)(i) of this section is determined under all relevant provisions of the 
Internal Revenue Code and general principles of tax law, including the step transaction doctrine.  

(3) Timing of election -- (i) In general. An election under paragraph (c)(1)(i) of this section that changes the 
classification of an eligible entity for federal tax purposes is treated as occurring at the start of the day for which 
the election is effective. Any transactions that are deemed to occur under this paragraph (g) as a result of a change 
in classification are treated as occurring immediately before the close of the day before the election is effective. 
For example, if an election is made to change the classification of an entity from an association to a partnership 
effective on January 1, the deemed transactions specified in paragraph (g)(1)(ii) of this section (including the 
liquidation of the association) are treated as occurring immediately before the close of December 31 and must be 
reported by the owners of the entity on December 31. Thus, the last day of the association's taxable year will be 
December 31 and the first day of the partnership's taxable year will be January 1.  

(ii) Coordination with section 338 election. A purchasing corporation that makes a qualified stock purchase of an 
eligible entity taxed as a corporation may make an election under section 338 regarding the acquisition if it 
satisfies the requirements for the election, and may also make an election to change the classification of the target 
corporation. If a taxpayer makes an election under section 338 regarding its acquisition of another entity taxable 
as a corporation and makes an election under paragraph (c) of this section for the acquired corporation (effective 
at the earliest possible date as provided by paragraph (c)(1)(iii) of this section), the transactions under paragraph 
(g) of this section are deemed to occur immediately after the deemed asset purchase by the new target corporation 
under section 338.  

(iii) Application to successive elections in tiered situations. When elections under paragraph (c)(1)(i) of this 
section for a series of tiered entities are effective on the same date, the eligible entities may specify the order of the 
elections on Form 8832. If no order is specified for the elections, any transactions that are deemed to occur in this 
paragraph (g) as a result of the classification change will be treated as occurring first for the highest tier entity's 
classification change, then for the next highest tier entity's classification change, and so forth down the chain of 
entities until all the transactions under this paragraph (g) have occurred. For example, Parent, a corporation, 
wholly owns all of the interest of an eligible entity classified as an association (S1), which wholly owns another 
eligible entity classified as an association (S2), which wholly owns another eligible entity classified as an 
association (S3). Elections under paragraph (c)(1)(i) of this section are filed to classify S1, S2, and S3 each as 
disregarded as an entity separate from its owner effective on the same day. If no order is specified for the 
elections, the following transactions are deemed to occur under this paragraph (g) as a result of the elections, with 



each successive transaction occurring on the same day immediately after the preceding transaction: S1 is treated 
as liquidating into Parent, then S2 is treated as liquidating into Parent, and finally S3 is treated as liquidating into 
Parent.  

(4) Effective date. This paragraph (g) applies to elections that are filed on or after November 29, 1999. Taxpayers 
may apply this paragraph (g) retroactively to elections filed before November 29, 1999 if all taxpayers affected by 
the deemed transactions file consistently with this paragraph (g).  

(h) Effective date --  

(1) In general. Except as otherwise provided in this section, the rules of this section are applicable as of January 1, 
1997. Paragraphs (a), (c)(1)(iv) and (f) of this section do not apply on or after March 23, 1998. For rules 
applicable on or after March 23, 1998, see section 301.7701-3T(a), (c)(1)(iv) and (f). 

(2) Prior treatment of existing entities. In the case of a business entity that is not described in section 301.7701-
2(b)(1), (3), (4), (5), (6), or (7), and that was in existence prior to January 1, 1997, the entity's claimed 
classification(s) will be respected for all periods prior to January 1, 1997, if-- 

(i) The entity had a reasonable basis (within the meaning of section 6662) for its claimed classification; 

(ii) The entity and all members of the entity recognized the federal tax consequences of any change in the entity's 
classification within the sixty months prior to January 1, 1997; and 

(iii) Neither the entity nor any member was notified in writing on or before May 8, 1996, that the classification of 
the entity was under examination (in which case the entity's classification will be determined in the examination). 

[T.D. 8632, 60 FR 65553-65566, Dec. 20, 1995; revised by T.D. 8697, 61 FR 66584-66593, Dec. 18, 1996; 
corrected by 62 FR 11769, Mar. 13, 1997; amended by T.D. 8767, 63 FR 14613-14620, Mar. 26, 1998; T.D. 
8844, 64 FR 66580.] 
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For wages paid on or after January 1, 2009, single member/single owner limited liability companies 
(LLCs) that have not elected to be treated as corporations may be required to change the way they report 
and pay federal employment taxes and wage payments. On Aug. 16, 2007, changes to Treasury 
Regulation Section 301.7701-2 were issued. The new regulations state that the LLC, not its single 
owner, will be responsible for filing and paying all employment taxes on wages paid on or after Jan. 1, 
2009. 

A limited liability company is an entity formed under state law. For federal tax purposes, an LLC with 
more than one owner may be classified as if it were a partnership or a corporation. For federal tax 
purposes, an LLC with one owner is referred to as an entity disregarded as separate from its owner, or a 
“disregarded entity,” unless an election is made for it to be treated as a corporation. If the owner is an 
individual, a single member LLC is treated as a sole proprietorship for federal income tax purposes, and 
the owner is subject to taxes under the Self-Employment Contributions Act (SECA). If the owner is not 
an individual, a single member LLC is treated as a branch or division of the owner. 

For wages paid before Jan. 1, 2009, disregarded entities follow the guidance under Notice 99-6 and 
choose how they want to file and pay their employment taxes using either the name and EIN assigned to 
the LLC or the name and EIN of the single member owner. The new regulations make Notice 99-6 
obsolete for wages paid on or after January 1, 2009; employment taxes must be reported and paid in the 
name and EIN of the LLC. 

An LLC may secure an EIN by applying online at IRS.gov or by filing Form SS-4, Application for 
Employer Identification Number. 

The regulations changes are not retroactive. The owner of a disregarded entity remains responsible for 
paying employment taxes on wages paid before Jan. 1, 2009 and the LLC is responsible for paying 
employment taxes on wages paid beginning Jan. 1, 2009. 

The examples in the regulations clarify the treatment of a disregarded entity for purposes of employment 
tax on wages paid on or after Jan. 1, 2009. 

• LLCA is an eligible entity owned by individual A and is generally disregarded as an entity separate from 
its owner for federal tax purposes. However, LLCA is now treated as an entity separate from its owner for 
purposes of employment and certain excise taxes. LLCA has employees and pays wages as defined in 
Internal Revenue Code (IRC) Sections 3121(a), 3306(b), and 3401(a). 

http://www.irs.gov/irb/2007-39_IRB/ar11.html
http://www.irs.gov/irb/2007-39_IRB/ar11.html
http://www.irs.gov/businesses/small/article/0,,id=102767,00.html


• LLCA is an employer and is subject to all provisions of law and regulations, including penalties that 
apply to employers. Thus, LLCA is liable for income tax withholding, Federal Insurance Contributions 
Act (FICA) taxes, and Federal Unemployment Tax Act (FUTA) taxes under IRC Sections 3402, 3403, 
3102(b), 3111, and 3301, respectively. LLCA must file the applicable employment tax forms, such as 
Form 941, Employer’s Quarterly Employment Tax Return, Form 940, Employer’s Annual Federal 
Unemployment Tax Return; file Forms W-2 with the Social Security Administration and furnish them to 
LLCA’s employees, and make timely employment tax deposits. 

• A is not, however, an employee of LLCA for purposes of employment tax because LLCA is treated as 
A’s sole proprietorship for income tax purposes. A is self-employed for purposes of the tax on self-
employment income. This means that A is subject to tax under IRC Section 1401 on his net earnings 
from self-employment with respect to LLCA’s activities. As a sole proprietor, A is entitled to deduct trade 
or business expenses paid or incurred through LLCA’s activities, including the employer’s share of 
employment taxes imposed under sections 3111 and 3301, on A’s Form 1040, Schedule C, Profit or Loss 
for Business (Sole Proprietorship). 

These changes in the regulations do not change income tax treatment for a disregarded entity or other 
LLCs, or employment and/or excise tax treatment for LLCs classified as partnerships or corporations. 

The new regulations also state that otherwise disregarded entities are treated as the responsible parties 
for reporting and paying certain excise taxes that accrued after Jan. 1, 2008, including those reported on 
Forms 720, Quarterly Federal Excise Tax Return; 730, Monthly Tax Return for Wagers; 2290, Heavy 
Highway Vehicle Use Tax Return; and 11-C, Occupational Tax and Registration Return for Wagering; 
excise tax refunds or payments claimed on Form 8849, Claim for Refund of Excise Taxes; and excise 
tax registrations on Form 637, Application for Registration (For Certain Excise Tax Activities). 
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What's New  
Disregarded entities.   Beginning in 2008, disregarded entities, including single-member limited liability companies (LLCs) 
that are disregarded as separate from their owner and qualified subchapter S subsidiaries, are required to file certain excise tax 
returns using the disregarded entity's name and EIN rather than its owner's name and EIN. This new filing requirement for 
disregarded entities also applies to employment tax returns, effective for wages paid on or after January 1, 2009. Disregarded 
entities not previously needing an EIN may now need to obtain an EIN for the payment and reporting of these taxes. See 
Disregarded entities on page 4 for details.  
 
 

http://www.irs.gov/instructions/iss4/ar01.html%23d0e21
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